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PREFACE

Getting the Deal Through is delighted to publish the fifteenth 
edition of Patents, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage 
this year includes new chapters on The Bahamas, El Salvador 
and Guatemala. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editor, 
Richard T McCaulley Jr of Ropes & Gray LLP, for his continued 
assistance with this volume.

London
March 2018

Preface
Patents 2018
Fifteenth edition
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Turkey
Elvan Sevi Fırat and Tuğçe Avcısert Geçgil
Fırat İzgi Attorney Partnership

Patent enforcement proceedings

1 Lawsuits and courts

What legal or administrative proceedings are available 
for enforcing patent rights against an infringer? Are there 
specialised courts in which a patent infringement lawsuit can 
or must be brought?

A patent right holder may file an infringement action against an 
infringer as per article 149 of the Intellectual Property Law No. 6769 
(‘IP Law’). The patent holder may also request a preliminary injunction 
as per article 159 of the IP Law to ensure the effectiveness of the court 
order, if he proves the infringement or that serious and effective prepa-
rations are made for the infringement of patent rights within Turkey. 

Patent cases are dealt with by specialised IP courts established in 
Istanbul, Ankara and Izmir. If there is no specialised IP court in a city, 
general civil courts have the authority to resolve disputes arising from 
IP rights. 

2 Trial format and timing 

What is the format of a patent infringement trial? 

A patent infringement trial is subject to the Turkish Code of Civil 
Procedure (CCP), and accordingly subject to the written trial proce-
dure. A patent action may be initiated by submitting a plaint petition 
with supporting evidence before the competent IP courts. The court 
notifies the defendant of the petition, and the defendant is entitled 
to respond within two weeks of the notification, but time extension 
requests of up to one month are available. After the response of the 
defendant, parties are entitled to file one more petition. This phase is 
called exchange of petitions, according to the CCP. The court, once this 
stage is completed and all evidence has been submitted by the parties, 
sets a hearing date and invites parties to the court for the preliminary 
examination hearing. The preliminary examination hearing is a hear-
ing where the court determines the disputed issues between the parties 
and confirms whether there are grounds for settlement. If parties are not 
willing to settle, the court may start to examine the merits of the case. 

Since Turkish judges have no technical background to allow them 
to resolve the technical part of patent infringement disputes, they 
appoint an expert panel. The file is transferred to the expert panel, 
which prepares a report and files it to the court. The court is not directly 
bound by the outcome of the report, and parties are allowed to object to 
the report. Cross-examination of experts is also possible under article 
281 of the CCP. However, in practice, the decisions of the courts are 
highly parallel to and dependent upon the outcome of expert reports. 

3 Proof requirements

What are the burdens of proof for establishing infringement, 
invalidity and unenforceability of a patent?

The principle is that the burden of proof is on the plaintiff. Therefore, in 
infringement actions, the plaintiff has to prove the infringement, and 
that the activities of the infringer are within the scope of protection of 
the patent. However, for processing patents, the burden of the proof is 
on the defendant, as per article 141/2 of the IP Law. 

In invalidity actions, the plaintiff has to prove the invalidity ground; 
for instance, if a patent does not have an inventive step or is not new 
before prior art documents. In this respect, the plaintiff needs to file 
respective prior art documents supporting the invalidity arguments. 

4 Standing to sue

Who may sue for patent infringement? Under what conditions 
can an accused infringer bring a lawsuit to obtain a judicial 
ruling or declaration on the accusation?

The patent right holder may sue for patent infringement. If the patent 
right belongs to more than one person at the same time, any one of 
them can take measures to protect the patent by suing the infringing 
party as per article 112 of the IP Law. 

A negative declaratory action is an option for a party that wants to 
commence activities with clearance from the patent infringement per-
spective in line with article 154 of the IP Law. In this action, the plaintiff 
tries to prove before the court that his activities are not within the scope 
of the patent. However, such action cannot be filed once the patent 
holder has filed a patent infringement action. 

5 Inducement, and contributory and multiple party 
infringement

To what extent can someone be liable for inducing or 
contributing to patent infringement? Can multiple parties be 
jointly liable for infringement if each practises only some of 
the elements of a patent claim, but together they practise all 
the elements?

Article 141 of the IP Law regulates activities that are deemed as pat-
ent infringement. In line with this provision, under article 141/1(c), the 
activities of persons that know or are able to know that a process patent 
is used without the permission of the patent holder, sell, distribute or 
place on the market products produced directly with the patent in ques-
tion, or import with said purposes, keep the products in possession with 
commercial reasons, use said products in order to implement them or 
suggest for agreements with regards to the products, are accepted as 
patent infringement. 

Therefore, multiple parties can be jointly liable for infringement if 
each practises only some of the elements of a patent claim but together 
they practise all the elements. The important point is that these persons 
know or are able to know that together they practise all the elements. 

6 Joinder of multiple defendants

Can multiple parties be joined as defendants in the same 
lawsuit? If so, what are the requirements? Must all of the 
defendants be accused of infringing all of the same patents?

It is procedurally possible to address multiple parties as defendants 
in an infringement action. The requirement is that the defendants 
are accused of infringing the same patents. In practice, these parties 
have either a corporate or a commercial relationship together as they 
infringe the same patent.
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7 Infringement by foreign activities

To what extent can activities that take place outside the 
jurisdiction support a charge of patent infringement?

Activities that take place outside Turkey do not directly constitute pat-
ent infringement in Turkey. The principle of territoriality applies for 
patents too.

8 Infringement by equivalents

To what extent can ‘equivalents’ of the claimed subject matter 
be shown to infringe? 

All elements that are equivalent to the elements of the claimed subject 
matter can be taken into consideration in showing the infringement 
pursuant to article 89/5 of the IP Law. This provision is considered the 
legislative reformation of the doctrine of equivalents.

The doctrine of equivalents applies when the substitute element 
matches the function, method and result of the claimed element.

9 Discovery of evidence

What mechanisms are available for obtaining evidence from 
an opponent, from third parties or from outside the country 
for proving infringement, damages or invalidity?

Pursuant to article 400 of the CCP, it is possible to ask the court for 
evidence to be presented before or during the trial. Legal interest when 
requesting the discovery of evidence must be proven. Apart from cases 
where the law explicitly foresees, legal interest is deemed to exist if 
there is a risk that evidence will disappear or it will be significantly dif-
ficult to allege the same evidence if not collected immediately. 

The court may send writs to third parties, regulatory authorities or 
relevant bodies to collect evidence upon parties’ request. 

The court may also compel the other party to present materials that 
would indicate the existence of an infringement or damages, if suffi-
cient amount of doubt is raised by the plaintiff. However, there is no 
full disclosure principle in Turkish civil procedural law. Therefore, it is 
possible for a party to not submit evidence that is only in his possession. 
In such a case, the court may accept the allegations without seeing the 
evidence if the counter party refuses to present said evidence. 

10 Litigation timetable

What is the typical timetable for a patent infringement 
lawsuit in the trial and appellate courts?

It takes approximately one-and-a-half years for first-instance IP courts 
to hand down their decisions. After that, the appellate stage also takes 
another one-and-a-half years. The cassation stage may take another 
year; therefore, ligation takes approximately five years in total. 

11 Litigation costs

What is the typical range of costs of a patent infringement 
lawsuit before trial, during trial and for an appeal? Are 
contingency fees permitted?

Typical costs for patent infringement lawsuits include judicial costs 
and fixed attorney fees. 

Judicial costs are mainly expert fees, where the court appoints typi-
cally a panel of three experts. The fee for each examination is around 
3,000 Turkish lira. If parties object the report, the court may appoint 
another panel, which will double the costs. Fixed attorney fees are 
2,600 lira. 

Both the judicial fees and attorney fees are paid by the losing party. 
Contingency fees are not permitted under the Advocacy Act 

No. 1136. 

12 Court appeals

What avenues of appeal are available following an adverse 
decision in a patent infringement lawsuit? Is new evidence 
allowed at the appellate stage?

The Code of Civil Procedure allows the parties to take the case to 
appeal if they are not satisfied with the decision of the court of first 
instance. As of July 2016, a new appellate system was introduced into 

the Turkish judicial system. As a result, patent infringement cases can 
now be subject to a two-stage appeal procedure: appeal and cassation. 

Appeal is the first stage and allows the case to be heard by the 
District Court of Appeal. At this stage, the court examines the case as 
though it is the first instance and has the power to remove the deci-
sion of the court of first instance and reach a new verdict on merits. In 
principle, new evidence is not allowed according to article 357 of the 
CCP, unless the case is rejected by the first instance before evidence 
submitted is duly examined or evidence cannot be submitted because 
of a force majeure. 

New evidence is also not allowed during the cassation stage. 

13 Competition considerations

To what extent can enforcement of a patent expose the 
patent owner to liability for a competition violation, unfair 
competition or a business-related tort?

Relying on a patent and enforcing rights arising out of a patent within 
the IP Law cannot constitute a competition violation, unfair competi-
tion or a business-related tort. 

However, if the patent owner enforces its rights so that this 
enforcement exceeds either the term of the patent or the scope of the 
protection, it may constitute a competition violation. 

14 Alternative dispute resolution

To what extent are alternative dispute resolution techniques 
available to resolve patent disputes?

The Turkish judicial system recognises the existence of alternative 
dispute resolution techniques such as arbitration and mediation. 
However, it is not very common for patent disputes to be resolved by 
these techniques in Turkey. Parties generally tend to go to court to set-
tle their patent-related disputes. Settlements are also possible before or 
after litigation has started. Indeed, at the first hearing, it is the duty of 
the court to invite parties for a settlement, and confirm whether there 
are grounds for parties to reach a settlement before examining the mer-
its of the case. 

Scope and ownership of patents

15 Types of protectable inventions 

Can a patent be obtained to cover any type of invention, 
including software, business methods and medical 
procedures?

No, article 82 of the IP Law clearly limits which inventions can and can-
not be patented. Computer software, business methods and medical 
procedures are listed as types of inventions that cannot be granted pat-
ent protection.

According to article 82 of the IP Law, the following is outside of the 
scope of the IP Law:
• discoveries, scientific theories and mathematical methods; 
• plans, methods, schemes or rules for performing mental acts, for 

conducting business activity and for playing games;
• computer programs;
• creations having an aesthetic characteristic and literary and artistic 

works; and
• presentations of information and data.

Patents shall not be granted for the below mentioned inventions: 
• inventions whose subject matter is contrary to the public order or 

to morality as is generally accepted;
• plant and animal varieties/species or processes for breeding plant 

or animal varieties/species, based mainly on biological grounds, 
except microbiological processes and products obtained as a result 
of microbiological processes;

• diagnostic methods and surgical methods, including all treatment 
methods to be applied on the human and animal body;

• the human body in various stages of its formation and evolution 
and invention of one of the elements of the human body, including 
a gene sequence or partial gene sequence; and

• human cloning processes, processes of changing the genetic 
identity of the human sexual line, the use of human embryos 
for industrial or commercial purposes, processes of changing 
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genetic identity causing pain to animals without any medical ben-
efit for humans or animals, and animals obtained as a result of 
these processes.

16 Patent ownership

Who owns the patent on an invention made by a company 
employee, an independent contractor, multiple inventors or 
a joint venture? How is patent ownership officially recorded 
and transferred?

The IP Law has specific provisions for inventions of employees, where 
the definition of employees covers both persons and public officers who 
work with a private law contract or with a similar legal relationship. 

Inventions of company employees are divided into two groups by 
the IP Law as service inventions and independent inventions. Service 
or employment inventions are defined as inventions of an employee 
made while working for the company and with the means provided 
by the company or institution. The employee is obliged to notify the 
company or institution of such inventions. Afterwards, the company 
or institution may claim the partial or total ownership of such patents 
within four months of the notification. If not, the invention becomes an 
independent invention.

Any other invention made by the employee that does not meet 
the above-mentioned criteria is considered an independent inven-
tion. However, the employee is still under the obligation of notifying 
the employer of the invention for the employer to assess if the inven-
tion is really independent. Within three months of the notification, the 
employer may challenge the employee’s claim and state that the inven-
tion is of a service nature. In any case, if the invention is deemed to 
be of service nature and the employer claims ownership, a reasonable 
royalty shall be paid to the employee as the price of the invention.

For service inventions, the employer is under an obligation to make 
the first application to the Turkish Patent Office (TPO) for the grant of 
the patent.

Defences

17 Patent invalidity

How and on what grounds can the validity of a patent be 
challenged? Is there a special court or administrative tribunal 
in which to do this?

A patent can only be invalidated by competent IP courts as explained 
above under question 2. 

As per article 138 of the IP Law, a patent can be invalidated if one of 
the following criteria is met: 
• the patent does not meet the patentability criteria, ie, novelty, 

inventive step and industrial application,
• the patent is granted for an invention that cannot enjoy patent pro-

tection (article 82 of the IP Law)  
• the invention is not disclosed sufficiently,
• the scope of the patent exceeds the scope of the first application;
• the patent holder does not have the right to request a patent; or
• the scope of protection provided by the patent is exceeded.

18 Absolute novelty requirement

Is there an ‘absolute novelty’ requirement for patentability, 
and if so, are there any exceptions?

Yes, there is an absolute novelty requirement for patentability. An 
invention is accepted as new if it is not included in the state of art. The 
state of the art shall be held to comprise everything that is available to 
the public anywhere in the world by means of a written or oral descrip-
tion, by use, or in any other way, before the date of filing of the patent 
application according to article 83 of the IP Law. 

Provisions regarding the priority right are reserved. 

19 Obviousness or inventiveness test

What is the legal standard for determining whether a patent is 
‘obvious’ or ‘inventive’ in view of the prior art?

There is no legal standard for determining whether a patent is ‘obvi-
ous’ or ‘inventive’ in view of the prior art defined under the IP Law. In 

practice, the IP courts apply the problem-solution approach in patent 
invalidation actions. 

20 Patent unenforceability

Are there any grounds on which an otherwise valid patent 
can be deemed unenforceable owing to misconduct by the 
inventors or the patent owner, or for some other reason?

No, there are no grounds regulated on which an otherwise valid patent 
can be deemed unenforceable under the IP Law. 

21 Prior user defence 

Is it a defence if an accused infringer has been privately 
using the accused method or device prior to the filing date 
or publication date of the patent? If so, does the defence 
cover all types of inventions? Is the defence limited to 
commercial uses?

Article 87 of the IP Law recognises the use of similar defence. The 
infringing party may use this defence provided that they were using 
the invention in good faith or took the precautions to protect the inven-
tion before or on the date of patent application. The defence covers all 
types of inventions. The wording of article 87 is not limited to commer-
cial uses, but certainly covers commercial uses. Prior right cannot be 
extended by granting licence, and may be transferred with the other 
assets of the company. 

Remedies

22 Monetary remedies for infringement

What monetary remedies are available against a patent 
infringer? When do damages start to accrue? Do damage 
awards tend to be nominal, provide fair compensation or be 
punitive in nature? How are royalties calculated?

The patent right holder may seek compensation for the occurred dam-
ages under article 150 of the IP Law. The scope of this compensation 
includes the material loss and loss of profit as per article 151. 

The IP Law allows the damaged party to choose the method of 
remedy from among the following options: the probable profit the right 
holder might have made without the competition of the infringer; the 
net profit made by the infringer; or the amount equal to the licence 
fee the infringer would pay if they were to obtain a legal licence to use 
the patent.

The damages start to accrue as of the filing date of the action. 
Turkish Law does not recognise punitive damages; therefore, all 

compensation must be fair and not exceed the amount of damages suf-
fered by the infringed party.

23 Injunctions against infringement

To what extent is it possible to obtain a temporary 
injunction or a final injunction against future 
infringement? Is an injunction effective against the 
infringer’s suppliers or customers?

Article 159 of the IP Law allows the party that has a right to bring an 
infringement lawsuit to request a preliminary (temporary) injunction 
from the court before or during the trial proceedings with the purpose 
of ensuring the efficiency of the infringement action. The court may 
grant an injunction if the requesting party can prove that actual use of 
the subject-matter patent in Turkey or serious and effective prepara-
tions thereof infringes their patent right.

Preliminary (temporary) injunctions generally stay in force until 
the final judgment of the court. Then the court renders its final injunc-
tion along with its judgment. However, it is within the court’s discre-
tion and competence to lift or change the injunction and/or conditions 
thereof throughout the trial proceedings if the conditions of the case 
change. If the final judgment agrees with the infringement claim of the 
requesting party, then the injunction will stay intact until the expiry of 
the patent term.

The injunction may present itself in various forms, depending on 
the request of the infringed party and the court’s discretion. The most 
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common way is to stop the production and/or circulation of the product 
or service that created the risk of infringement in the first place. 

24 Banning importation of infringing products

To what extent is it possible to block the importation of 
infringing products into the country? Is there a specific 
tribunal or proceeding available to accomplish this?

A patent right holder may request customs officials to stop, seize and 
block the importation of products creating an infringement against 
their patent. However, in practice, this is not a particularly enforceable 
or useful concept since patenting is a very complex issue for customs 
officers to comprehend and protect. 

25 Attorneys’ fees

Under what conditions can a successful litigant recover costs 
and attorneys’ fees?

A successful litigant can only recover the official attorney fees and offi-
cial judicial costs (see question 11) from the losing party.

26 Wilful infringement

Are additional remedies available against a deliberate 
or wilful infringer? If so, what is the test or standard 
to determine whether the infringement is deliberate? 
Are opinions of counsel used as a defence to a charge of 
wilful infringement?

No, additional remedies are not available. 

27 Time limits for lawsuits

What is the time limit for seeking a remedy for patent 
infringement?

Article 157 of the IP Law makes a reference to the general statute of 
limitations of the Turkish Code of Obligations No. 6098. Therefore, 
a patent infringement action may be brought before the competent 
courts within 10 years after the event that is considered as the infring-
ing act. If the infringement is continuous, the time limits starts again 
with every infringing action.  

28 Patent marking

Must a patent holder mark its patented products? If so, 
how must the marking be made? What are the consequences 
of failure to mark? What are the consequences of false 
patent marking?

No, there is no obligation to mark the product as patented.

Licensing

29 Voluntary licensing

Are there any restrictions on the contractual terms by which a 
patent owner may license a patent?

According to the article 125 of the IP Law, a patent owner may grant 
an exclusive or non-exclusive licence to third parties. By default, the 
licence is considered non-exclusive, unless stated otherwise in the con-
tract by the parties. In the event of granting an exclusive licence, the 
patent owner cannot use the rights either, unless he or she reserved the 
right to do so.

30 Compulsory licences

Are any mechanisms available to obtain a compulsory licence 
to a patent? How are the terms of such a licence determined?

According to article 129 of the IP Law, a compulsory licence is granted 
in the following cases: 
(i) non-use of the patent;
(ii) dependency of the subject matter of the patent;
(iii) public interest;
(iv) export of pharmaceutical products to foreign countries experienc-

ing public health problems in line with Law No. 6471;
(v) a plant breeder cannot develop a new type of plant without infring-

ing a previous patent; or
(vi) the patent holder engages in activities that prevent, distort or 

restrict competition while using the patent.

In cases mentioned above under (i), (ii) and (iv), the compulsory 
licence is requested from court and terms are determined accordingly 
by a court decision. For the case mentioned under (vi), the compulsory 
licence is requested from the Competition Authority. 

Patent office proceedings

31 Patenting timetable and costs

How long does it typically take, and how much does it 
typically cost, to obtain a patent?

The timetable to obtain a patent is not determined by the IP Law, but in 
practice it may take around three to five years to obtain a patent. 

As to the cost of the patenting proceedings, the TPO publishes 
every year a table of fees and expenses for each stage of the patent 
application process. In line with this table, the costs are around €1,500.

32 Expedited patent prosecution

Are there any procedures to expedite patent prosecution?

No specific procedures are available to expedite patent prosecution 
under the IP Law, and there is currently no patent prosecution highway 
programme in implementation. 

33 Patent application contents

What must be disclosed or described about the invention in 
a patent application? Are there any particular guidelines that 
should be followed or pitfalls to avoid in deciding what to 
include in the application?

According to article 71 of the Regulation on Enforcement of the 
Industrial Property Law (‘IP Regulation’), a patent application shall 
include the following documents and information: 
• an application form;
• specifications explaining the subject of the invention;
• claims of the patent;
• images to which a reference was made under the claims or 

specifications;
• a summary of the patent; and 
• the invoice of the application fee. 

34 Prior art disclosure obligations

Must an inventor disclose prior art to the patent office 
examiner?

Yes. According to the IP Regulation, applicants shall disclose prior art 
within their application.

35 Pursuit of additional claims

May a patent applicant file one or more later applications 
to pursue additional claims to an invention disclosed in 
its earlier filed application? If so, what are the applicable 
requirements or limitations?

Article 123 of the IP Law allows an applicant to pursue additional claims 
while the original patent application is still being evaluated. These 

Update and trends

Considering that the IP Law has been published in the official 
gazette for only one year, we expect further regulations so that 
implementation areas will be clarified.
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additional claims must perfect the subject matter invention or improve 
it, and they must also be in line with the subject of the original patent.

An application for an additional patent can be made until the publi-
cation of the granting certificate to the original patent application.

See also question 39.

36 Patent office appeals

Is it possible to appeal an adverse decision by the patent office 
in a court of law?

It is possible to object a decision of the TPO within two months of the 
notification of the disputed decision as per article 100 of the IP Law. 
This opposition is evaluated by the Re-Examination and Evaluation 
Board of the TPO.

Further, a court action can be filed against the decision of the 
Re-Examination and Evaluation Board within two months of the notifi-
cation of the Board’s decision.

37 Oppositions or protests to patents

Does the patent office provide any mechanism for opposing 
the grant of a patent?

As per article 99 of the IP Law, third parties may object to the grant of a 
patent within six months of the publication of the patent in the official 
bulletin of the TPO if the patent:
• lacks patentability criteria, ie, novelty, inventive step or industrial 

application;
• is not sufficiently disclosed; or
• exceeds the scope of prior application. 

38 Priority of invention

Does the patent office provide any mechanism for resolving 
priority disputes between different applicants for the same 
invention? What factors determine who has priority?

The TPO does not provide any mechanism for resolving priority dis-
putes. Disputes related to priority rights are handled by competent IP 
courts. Details related to the priority rights application are determined 
by the IP Regulation. 

39 Modification and re-examination of patents

Does the patent office provide procedures for modifying, 
re-examining or revoking a patent? May a court amend the 
patent claims during a lawsuit?

Article 103 of the IP Law allows the modification of a patent application 
throughout the proceedings conducted before the TPO provided that 
the scope of the first application is not exceeded. The same article fur-
ther provides that if the patent is objected, the patent may be amended 
by the patent applicant until the final decision on the objection is ren-
dered by the TPO, provided that the scope of the first application is 
not exceeded. 

The patent holder is entitled to request amendment on the claims 
upon third parties’ objections after publication of the patent grant deci-
sion according to article 99 of the IP Law.

40 Patent duration

How is the duration of patent protection determined?

The duration of patent protection is 20 years as of the date of applica-
tion according to article 101 of the IP Law.
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